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Application to File Amicus Curiae Brief in
Support of Petitioner Protect Our Communities
Foundation

Pursuant to Rule 8.200(c) of the California Rules of Court,
proposed amicus The California Alliance for Community Energy
(the “Alliance”) respectfully applies for leave to file the
accompanying brief amicus curiae in support of Protect Our
Communities Foundation (the “Foundation”) in its petition for a
writ of review of the October 19, 2018 Decision No. 10-10-019 of
the Public Utilities Commission of the State of California (the
“Decision” or “D.18-10-019”).

I. THE PROPOSED AMICUS BRIEF WOULD ASSIST
THE COURT

The Alliance is a non-profit organization focused on the
success of California’s “Community Choice” energy programs in
addressing the climate crisis and the energy needs of the state’s
communities. The Alliance is comprised of nearly 1,000 member
activists and advocates who support the Alliance's mission to
“support and defend Community Choice energy programs in
California that advance local clean energy for the environmental,
economic, and social justice benefits of our communities.”

Given its statewide membership, the Alliance can detail for
the Court the significant damage the Decision will inflict on
Community Choice programs across California and on their

respective communities beyond the impacts on the territory
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served by San Diego Gas & Electric Company (“SDGE”). The
Alliance will show that the harm wrought by the Decision is
widespread, both immediate and longer term, and part of a
longstanding pattern of systematic bias on the part of the
California Public Utilities Commission (the “PUC”) against

Community Choice energy programs.
II. THE INTEREST OF THE AMICUS CURIAE

The California Alliance for Community Energy works through
its local members across California to support the establishment
of Community Choice energy programs and promote operational
best practices. As an example, the Alliance worked closely with
the East Bay Clean Power Alliance and other member
organizations in the successful effort to establish East Bay
Community Energy, the Community Choice energy program that
provides energy services on behalf of 1.5 million
customers—residents and businesses in Alameda County. Other
examples include the establishment of Sonoma Clean Power,
CleanPower SF, Monterey Bay Community Power, and San Diego
Community Power.

The Alliance and its members, volunteers, and supporters
have a substantial interest in the outcome of the petition and its
review of the Decision’s “Power Charge Indifference Adjustment”

or “PCIA” that threatens the economic viability of a number of
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Community Choice programs and will increase electricity rates
for over 11 million California ratepayers served by 24 Community
Choice programs.

July 1, 2020

Pursuant to Rule 8.200(c)(3), of the California Rules of Court,
the only person who played a role in authoring the accompanying
brief, in whole or in part, is the attorney listed in the caption of
this application, Loren Kieve. The undersigned prepared and
authored the brief pro bono.

No party to this case (or entity who is not a party to this case
other than the listed attorney) authored the brief in whole or in
part. No party or counsel for a party in the pending matter made
a monetary contribution intended to fund the preparation of
submission of this brief. (Cf. Calif. Rule of Court 8.200(c)(2) (rule

for amicus briefs in the Court of Appeal.)

12
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III. CONCLUSION.

For the foregoing reasons, the Alliance respectfully requests
permission to file the accompanying brief amicus curiae in

support of the Protect Our Communities Foundation in this

action.
Kieve Law Offices
Respectfully submitted,
Dated: June 30, 2020 By: /s/ Loren Kieve

Attorney for Amicus Curiae
The California Alliance for
Community Energy
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Brief Amicus Curiae in Support of Petitioner
Protect Our Communities Foundation

I. Introduction

A. The California Alliance for Community Energy

Amicus, the California Alliance for Community Energy (the
“Alliance”), 1s a statewide network of nearly 1,000 member
activists and advocates who support the Alliance's mission to
“support and defend Community Choice energy programs in
California that advance local clean energy for the environmental,
economic, and social justice benefits of our communities.” With a
focus on the development of local renewable energy
resources—especially from infrastructure projects within the
communities they serve—the members of the Alliance are
committed to fostering the benefits of local renewable energy
development projects.

These projects (1) incorporate community decision-making, (2)
provide job opportunities for local residents, (3) increase
community energy resilience in the face of widespread blackouts
by utilities, (4) promote energy independence, and (5) create
equitable economic development opportunities for the
communities they serve. Given the potential of Community
Choice energy programs to advance such benefits, the Alliance
strongly advocates for healthy Community Choice energy

programs.

14
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B. The Alliance’s Interest

The Alliance works through its local members across
California to support the establishment of Community Choice
energy programs and promote operational best practices. As an
example, the Alliance worked closely with the East Bay Clean
Power Alliance and other member organizations in the successful
effort to establish East Bay Community Energy, the Community
Choice energy program that provides energy services on behalf of
1.5 million customers—residents and businesses in Alameda
County. Other examples include the establishment of Sonoma
Clean Power, CleanPower SF, Monterey Bay Community Power,
and San Diego Community Power.

The Alliance and its members, volunteers, and supporters
have a substantial interest in the outcome of the petition and its
review of the Decision’s “Power Charge Indifference Adjustment”
or “PCIA” that threatens the economic viability and community
benefits of Community Choice programs and will increase
electricity rates for over 11 million California ratepayers served
by the state’s 24 Community Choice programs. As the Alliance
exists to advocate for the tangible community benefits that come
from well-designed Community Choice programs, PUC decisions
that undermine these programs, limit their community benefit
investments, and threaten their financial survival are of
significant concern to the Alliance and its communities.

Because participation as a formal party before the PUC

requires legal expertise and considerable professional time,
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neither of which the virtually all-volunteer Alliance possesses,
the Alliance was not a formal party to the underlying proceeding,
R.17-06-026, regarding the Power Charge Indifference
Adjustment (“PCIA”). Since 2016, the Alliance has nevertheless
opposed the PCIA as an inappropriate reallocation and transfer
of the costs incurred by the state’s three investor-owned utilities
to Community Choice customers, contrary to legislative intention
and guidance.!

This amicus brief represents the voices of millions of
Community Choice energy customers who understand that the
provision of clean energy by a non-profit public agency—and not
by an investor-owned utility—will better advance the state’s
climate goals and address the public’s need for a safer, more
reliable, more resilient, more sustainable, and more equitable

energy system.
II. Summary of Argument

D.18-10-019, the Alternate Proposed Decision in California
Public Utilities Commission proceeding R.17-06—-026 (the
“Decision”), has dramatically shifted the burden of stranded
utility-owned assets and stranded utility contracts onto

Community Choice energy programs.

1 California Alliance for Community Energy 2016 Power Charge
Indifference Adjustment Comments

http://cacommunityenergy.org/our-position-on-pcia/ (accessed
June 27, 2020).
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The Decision directly undermines the financial viability of
Community Choice programs and their ability to provide
programmatic benefits to their communities. In at least one case,
the Decision’s methodology for calculating the Power Charge
Indifference Adjustment (“PCIA”) has discouraged a jurisdiction
from establishing a Community Choice energy program.

These impacts violate the intent of AB 117 (which created
Community Choice) to provide financial benefits to customers
through low-cost energy and to provide a fair competitive playing
field for Community Choice energy programs. By causing
significant harms to Community Choice energy programs, the
Decision also undermines the leadership these programs provide
in fulfilling state energy and climate mandates and in addressing
local community energy needs in the wake of utility-caused
wildfires and power shutoffs.

The Decision endorses and promotes the efforts of the state’s
three investor-owned utilities (Pacific Gas & Electric, Southern
California Edison, and San Diego Gas & Electric) to eliminate
Community Choice as a competitive alternative to their
monopolies. In adopting the Decision, the PUC has collaborated
with the investor-owned utilities in violating AB 117’s mandate
that the utilities must “co-operate fully” with Community Choice
programs.

The Decision is the strongest expression of an established
pattern of the PUC undermining Community Choice in favor of
the investor-owned utilities. The PUC has acted (1) to restrict the

autonomy and authority of Community Choice programs provided
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for by AB 117, (2) to threaten the financial viability of
Community Choice as a competitive public option, and (3) to
undermine Community Choice as a powerful vehicle for
addressing the climate crisis.

This brief is in support of the petition for writ of review to
redress the violations of law and due process the Decision

represents.

III. Factual Background

A. Context and Terms

In Assembly Bill 117 (2002), the California legislature
provided a mechanism for jurisdictions to establish public energy
service providers to procure and deploy energy resources to serve
their jurisdictions. Community Choice energy programs would be
an alternative to the incumbent investor-owned utilities in
procuring electricity and providing other energy services, while
the incumbent utilities would continue to provide electricity
delivery services through their distribution and transmission
infrastructure.

Community Choice programs have taken the lead in

California's move toward more renewable and carbon-free energy.

The PUC projects that Community Choice programs will be

responsible for at least 90% of new renewable energy supply over
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the next decade,? making these programs of pivotal importance to
the future of billions of dollars of investment and thousands of
jobs in renewable energy, and for meeting the state's climate
policy targets.

The average renewable content of the state’s 21 Community
Choice programs in 2019 was 41%, compared to the 37%
currently mandated in California’s renewable portfolio standard
(“RPS”).? Community Choice programs also provide an average of
82% carbon-free electricity as their base products,* with options
for customers to choose 100% renewable or carbon-free supply.

AB 117 provided for Community Choice programs to have
autonomy and independence in making local decisions about
energy resources and services. It also called for the incumbent
investor-owned utilities to “fully cooperate” in the establishment
and operation of these programs.

AB 117 recognized that the departing Community Choice
customer load could result in stranded energy assets for the

incumbent investor-owned utilities and called for customers

2 (California Community Choice Alliance 2019 Q2 Update
https://cal-cca.org/q2-2019-update/ (accessed June 27, 2020).
3 California Renewable Portfolio Standard, Annual Report,
November 2019 https://www.cpuc.ca.gov/uploadedFiles/
CPUC Public Website/Content/Utilities and Industries/
Energy -Electricity and Natural Gas/

2019%20RPS%20Annual%20Report.pdf (accessed June 27, 2020).

*  CEC 2019 IEPR spreadsheet with load forecast

https://efiling.energy.ca.gov/
GetDocument.aspx?tn=232306&DocumentContentld=64306

(accessed June 27, 2020).

19

ocument received by the CA 4th District Court of Appeal Division 1.



departing to Community Choice programs to share the burden of
any “unavoidable” stranded assets—a concept called ratepayer
“Indifference.” This means the remaining customers would not
bear “unavoidable” costs due to departing Community Choice
customers.

Customers that continue to get full service from the investor-
owned utility are called "bundled” customers, meaning they get
both energy supply and delivery services, such as use of the
transmission and distribution infrastructure, from the utility
company "bundled" together. This is in contrast to Community
Choice customers for whom the energy costs, at least in theory,
are “unbundled” from all the other charges. This means that
energy costs—the "generation charge"—are paid to the
Community Choice agency providing the energy, while delivery
and related charges are paid to the utility.

The “Power Charge Indifference Adjustment” is the PUC-
designed mechanism for ensuring ratepayer indifference.®
Community Choice customers are required to pay the difference
between the cost of energy procured by the incumbent utility on
their behalf and the current value of that energy—in other words,

the "unavoidable” above-market cost of that energy. As such, the

5 (California Alliance for Community Energy, Letter to CPUC
Regarding PCIA, March 2, 2016. http://cacommunityenergy.org/
wp-content/uploads/2016/03/CACE-PCIA-position-3-2-16.pdf
(accessed June 27, 2020).
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PCIA is an ongoing exit fee paid by Community Choice customers
for stranded energy assets—utility-owned generation or energy
contracts—until those assets are shed or retired.

The valuation of the PCIA—the "unavoidable” above-market
costs of stranded assets—has been hotly contested. Both the cost
of energy procured by the utilities and the current value of that
energy are rife with dispute. The utilities benefit from high
reported procurement costs and low current values of stranded
assets, because this (a) increases the PCIA charge on Community
Choice customers and thereby (b) undermines the
competitiveness of Community Choice programs. For Community
Choice programs, just the opposite is true: the lower utility
procurement costs and higher current values of stranded assets
lowers the PCIA charge and increases the competitiveness of
Community Choice programs.

The PCIA charge is given a “vintage,” meaning it is adjusted
according to when customers leave utility bundled service to
become customers of a Community Choice provider. Customers
who leave earlier should have higher PCIA charges than those
who leave later. It would be expected that utilities would shed or
retire above-market energy contracts over time, and refrain from
procuring high priced energy on behalf of customers they know to
be departing.

In practice, however, this has not been the case. PCIA charges
have increased rather than decreased over time. For example, if

customers had left Pacific Gas & Electric Company in 2009, they
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would be paying PG&E a PCIA fee of about 2.6 cents/kWh in
2020, whereas customers leaving for a Community Choice
program in 2020 would be paying about 4.2 cents/kWh.®

This phenomenon demonstrates how the PUC has supported
gaming the PCIA by burdening departing customers with
“avoidable” above-market costs of the utilities, while failing to
credit departing customers for the value of resources remaining

with those utilities.
B. Dramatic Increases in the PCIA

Early in 2017, the PUC allowed PG&E to nearly double the
PCIA fee on Community Choice customers in its service
territory.” Strong reaction to this increase resulted in a lengthy
PUC proceeding (R.17-06-026; filed June 29, 2017), with

multiple parties and tracks, and a voluminous record.

¢ PG&E Rate Schedule E-1, 6/1/20, Sheet 5
https://www.pge.com/tariffs/assets/pdf/tariffbook/
ELEC SCHEDS E-1.pdf (accessed June 27, 2020).

" http://www.sfchronicle.com/bayarea/article/PG-E-looking-to-
raise-fee-on-green-energy-6690280.php and
http://www.sfgate.com/bayarea/article/Customers-of-clean-
energy-programs-hit-with-fee-6705978.php (accessed June 27,
2020).
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1. “The Peterman Decision,” D.18-10-019

At issue in this amicus brief is the decision in this proceeding:

Decision D.18-10-019,% “Decision Modifying the Power Charge
Indifference Adjustment Methodology,” of October 11, 2018, that
resulted in dramatically increased PCIA charges.

As proceeding R.17-06-026 was coming to conclusion on
August 1, 2018, after a more than year-long deliberation, with
thousands of pages of testimony and five days of oral argument,
Administrative Law Judge Stephen C. Roscow, one of the most
experienced at the PUC, issued a Proposed Decision (“PD”).°

However, on August 14, 2018, only two weeks following
release of the PD and within two weeks of the scheduled PUC
voting meeting, the PUC issued an “Alternate Proposed Decision
(“APD”) of Commissioner Peterman,” which was a stark contrast
to the PD.

& D.18-10-019 Modifying the Power Charge Indifference
Adjustment Methodology. https://docs.cpuc.ca.gov/
SearchRes.aspx?DocFormat=ALL&DocID=232687030 (accessed
June 27, 2020).

®  “Proposed Decision of ALJ Roscow” (mailed 8/1/2018) in
R.17-06-026. https://docs.cpuc.ca.gov/

SearchRes.aspx?DocFormat=ALL&DocID=219474629 (accessed
June 27, 2020).
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The APD,'° among other things, dramatically increased the
PCIA, most notably in its methodology for calculating yearly
PCIA charges. In a reversal of previous PUC rules, the APD
allowed investor-owned utilities to include the above-market
costs of utility owned generation as PCIA-eligible costs for the
lifetime of the generating assets. By contrast, the PD retained the

previous ten-year limit on these costs.

10 “Alternate Proposed Decision of Commissioner Peterman”
(mailed 8/14/2018) in R.17-06-026, https://docs.cpuc.ca.gov/
SearchRes.aspx?DocFormat=ALL&DocID=222198352 (accessed
June 27, 2020). Note that the APD was released August 14, one
week after an ex parte meeting between Commissioner
Peterman's advisor John Reynolds and representatives of all
three investor-owned utilities, to discuss concerns with the
Proposed Decision. Ex parte meeting documented here:
https://docs.cpuc.ca.gov/
SearchRes.aspx?DocFormat=ALL&DocID=222576930 (accessed
June 27, 2020). Commissioner Peterman announced her
resignation from the PUC on October 23, 2018, following the
October 11, 2018 release of D.18-10-019. She joined Southern
California Edison as Senior VP, Regulatory Affairs October 1,
2019, https://www.businesswire.com/news/home/
20190823005342/en/Peterman-Join-Southern-California-Edison-
Powell-Anderson (accessed June 27, 2020), well within the Dec
31, 2018 one-year “revolving door” restriction following her CPUC
departure. See page 23 of “Understanding Basic Ethics Laws,”
https://[www.ca-ilg.org/ethics-transparency (accessed June 27,
2020).
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Despite strong opposition within the proceeding and from the
public,* and without due process, the PUC adopted the APD on
October 10, 2018.

In November, Protect Our Communities Foundation, the
California Community Choice Alliance (“CalCCA”)—the trade
association of Community Choice agencies—and four Community
Choice agencies filed applications for rehearing, asserting that
the adoption of the APD contravened legislative intent and
subsequent PUC guidance.'? More than a year later, on January
21, 2020, the PUC denied the applications for rehearing.

Protect Our Communities Foundation timely filed its petition

for writ of review on February 20, 2020.

1 See October 9, 2018, statement released by the Cities of
Oakland, San Francisco and San Jose: “Mayors Breed, Liccardo
and Schaaf Condemn California Public Utilities Commission
Proposal That Could Hurt Ratepayers, Clean Energy Programs;
Mayors Say Vote Should Be Delayed,” https://sfmayor.org/article/

mayors-breed-liccardo-and-schaaf-condemn-california-public-
utilities-commission-proposal (accessed June 27, 2020).

12 As summarized in (a) CalCCA request for rehearing,
https://docs.cpuc.ca.gov/
SearchRes.aspx?DocFormat=ALL&DocID=241167025 (accessed
June 27, 2020), (b) rehearing requests filed by Peninsula Clean
Energy, Sonma Clean Power and Marin Clean Energy,
https://docs.cpuc.ca.gov/
SearchRes.aspx?DocFormat=ALL&DocID=243008348 (accessed
June 27, 2020), and (c) rehearing request filed by Protect Our
Communities (POC) https://docs.cpuc.ca.gov/

SearchRes.aspx?DocFormat=ALL&DocID=241155647 (accessed
June 27, 2020).
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2. Historical Context: Overturning PCIA
Precedent

A 2017 white paper by Marin Clean Energy*® chronicles PUC
and legislative action on the concept of “indifference” between
utility “bundled” customers and Community Choice customers.
The following citations from this reference provide background
for D.18-10-019:

Decision 08-09-012 (September 4, 2008) sets guiding
principles for non-bypassable charges (like the
PCIA).** These principles specify that costs can only
be recovered from the customers on whose behalf
they were incurred: “if load has been projected to
depart, customers are not responsible for PCIA.”*®

Senate Bill 790 (October 8, 2011) instituted a
Community Choice “Bill of Rights.” This measure
acknowledged the market power of investor-owned
utilities; created an investor-owned utility Code of
Conduct; and prohibited cross-subsidization of
bundled customers by Community Choice
customers.'¢

13 Marin Clean Energy, “White Paper on the Evolution of Non-
Bypassable Charges on Community Choice Aggregation”,
December 2017. https://cleanpowerexchange.org/wp-content/
uploads/2018/02/MCE-NonBypass-

Charges Whitepaper 2017-Update-2.1.18.pdf (accessed June 27,
2020).

14 Ibid, page 48.
15 Ibid, page 49. Footnote 249 to D.08-09-012 at 26.

26

ocument received by the CA 4th District Court of Appeal Division 1.



Decision 14-02-040 (February 27, 2014) reaffirmed
that load expected to depart investor-owned utilities
to Community Choice programs within 10 years
“would not be subject to non-bypassable charges
...after the date of departure assumed in their
(investor-owned utilities’) approved bundled plans.”*”

16 Jbid, page 56, footnote 282 reference to SB 790, Section 7070
(a)(4)(A) http://[www.leginfo.ca.gov/pub/11-12/bill/sen/

sb 0751-0800/sb 790 cfa 20110701 170457 asm comm.html
(accessed June 27, 2020).

17 Jbid, page 64, footnote 307 reference to D.14-02-040 at 17.
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Decision 16-09-044 (September 29, 2016)
implemented the PCIA vintaging methodology'® and,
acknowledging “widespread interest in reforming the
PCIA,” created a working group of Community
Choice and investor-owned utilities representatives
to recommend changes within six months.?, 2°, 2! The
PCIA Working Group (October 27, 2016), following
guidance in D.16-09-044, submitted its final report
describing PCIA mechanics and potential reforms.??

Order Instituting Ratemaking (“OIR”) to Consider
Revisions and Alternatives to the PCIA (June 29,
2017) was opened to “consider alternatives” to the
PCIA following a timetable to bring the matter to
closure by the third quarter of 2018.22 This
proceeding resulted in D.18-10-019, which
overturned much of the precedent established in the
earlier cases.

18 Jbid, page 70, footnote 335: “...A customer within an assigned

vintage is responsible for IOU energy contracts made on their
behalf through the customer's vintage year. Any IOU energy
contracts entered into after the vintage year are not assigned to
the departing load customer.”

19 Ibid, page 71, footnote 349 reference to D.16-09-044 at 16;
Conclusion of Law 1 at 23; Ordering Paragraph 1 at 24.

20 Jbid, page 71, footnote 350, reference to D.16-09-044 at 20;
Ordering Paragraph 7 at 25.

21 Ibid, page 71, footnote 351, reference to D.16-09-044,
Ordering Paragraph 8 at 23.

22 [bid, page 72, footnote 356, reference to Southern California
Edison Company's (U338-E) Submission of the Final Report of
the PCIA Working Group, filed April 5, 2017, A.14-05-024

28 Ibid, page 78, footnote 404, reference to PCIA OIR at 1.
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IV. Argument

D.18-10-019 has dramatically and unfairly shifted the burden
of utility-owned and stranded contract assets onto Community
Choice energy programs. The impact has been to undermine the
financial viability of Community Choice agencies and their ability
to provide promised programmatic benefits to their respective
communities.

In short, the PUC—through the PCIA and D.18-10-019, in
particular—is weaponizing the PCIA: enabling the investor-
owned utilities to achieve by regulatory means a weakening of
Community Choice that they have been unable to achieve in the

legislative arena.

A. Community Choice Customers Are Already
Paying More than Their Fair Share

Key to PCIA considerations is what charges might be "fair" to
1mpose on customers who leave investor-owned utility service for
alternative providers of energy, such as Community Choice
programs. Left out of these considerations is that Community
Choice customers pay to their incumbent investor-owned utility
far more electricity generation charges than just the PCIA, and
they subsidize utility operations and utility generation that

mainly benefit bundled customers.
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Community Choice customers pay not only for use of the
utility's power grid, but many other costs of their incumbent
utility, including energy supplies that Community Choice
customers are not using.

To illustrate this point, note the following example, shown in
Figure 1, taken from PG&E’s most recent tariff sheet for basic
residential electricity service for bundled customers, effective

June 1, 2020.24

24 PG&E Rate Schedule E-1, 6/1/20, Sheet 2
https://www.pge.com/tariffs/assets/pdf/tariffbook/
ELEC SCHEDS E-1.pdf (accessed June 27, 2020).
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Frgure 1

Pacific Gasand Revised  Cal PU.C. SheetNo. 4B684-E
. Electric Company Cancellng Revised  Cal PU.C. SheetNo. 4B501-E
U39 San Francisco, California
ELECTRIC SCHEDULE E-1 Sheet 2
RESIDENT IAL SERVICES
RATES: Total bundled service charges shown an customers' bills are unbundied acc ording to
{Cont'd.) the companent rates shown below. Where the delivery minimum hill amourt applies,

the custarmer's bill will equal the sum of (13 the delivery minimurm bill amourt pls (23
for bundled service, the generation rate times the number of Ki'Wh used. For revenue
accounting purposes, the revenues from the delivery minimum bill amount will be

. assigned to the Transmission, Transmission Rate Adjustrments, Reliability Services,
Public Purpose Programs, Muclear Decommissioning, Competition Transition Chamges,
Energy Cost Recovery Amount, OVWR Bond, and New Systern Generation charges
based on kKvWh usage times the comesponding unbundled rate component per k¥h,

| with any residual revenue assigned to Distribution ™

UNBUNDLING OF TOTAL RATES
Energy Rates by Component (§ per kWhj

G eneration: $0.11752
Distribution **: $0.09671
Conservation Incentive Adjustment:

Baseline Usage ($0.03542)

101% - 400% of Baseline $0.02757

High Usage Over 400% of Baseline 5010425 Ry
Transmission™ (all usage) $0.035995
Transmission Rate Adjustments*® (a1l usage) $0.00314
Reliahility Services” (all usage) ($0.00066)
Public Purpose Programs (all usags) $0.01296
Nudear Decommissioning (all usage) $0.00101
Competition Transition Charges (all usage) $0.00096
Energy Cost Recovery Amount (all usage) $0.00005
DWR Bond (all usage) $0.00580

New System Generation Charge (a0l usage)™ $0.00571

*  Transmission, Transmission Rate Adiustments, and Reliability Service charges are combined for
presentation on customer bills,

Distribution and New Systern Generation Charges are combined for presertation on customer hills.

This same assignment of revenues applies to direct access and community choice aggregation customers,

i

(Continued)
Achvice 5831-E [ssued by Submited May 21, 2020
Decision  20-05-013 Robert 5. Kenney Effective June 12020

Vice President, Regulatony Affairs Resolubion
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The tariff sheet shows most of the line items that are either
listed or consolidated into the monthly electric bill of Community
Choice customers, as well. Some of the bill charges shown cover
certain state requirements, which often have their own separate
accounts, for example the Public Purpose Programs, or they go to
state agencies, such as the CPUC, the Energy Commission, or the
Department of Water and Power. These charges are imposed on
Community Choice customers as well as bundled customers.

Community Choice customers pay the full amount of all the
other charges, except the “generation” charge of the utility (since
the Community Choice agency has its own generation charge).
This includes three items directly related to delivery of
electricity: distribution (which also covers a lot of the customer's
share of PG&E’s utility business and billing operations),
transmission, and transmission rate adjustments.?®

But it also includes several line items that are in some way
paying for PG&E’s own electric generating costs, but that are not

included in—and are additional to—PG&E’s generation charge.

26 The Conservation Incentive Adjustment increases cost for
customers who use more than the average amount of electricity.
However, it is considered “revenue neutral” for the utility
company, because the higher billing rate for customers that
consume additional energy is designed to be exactly offset by a
discount for the collection of customers who use less energy.
Furthermore, this adjustment is made on the utility side of the
bill, and not on the energy supply “generation” rate charged by
the Community Choice agencies.
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These items include nuclear decommissioning; competition
transition charge; energy cost recovery amount; DWR bond, and
new system generation charge.

Together these costs are attributable to PG&E’s contracted or
utility-owned electric power plants and amount to about 1.2
cents/kWh—outside of what is called PG&E's “generation”
charge. Community Choice customers pay this 1.2 cents/kWh rate
subsidy to PG&E.

This is in addition to the PCIA charge (between 2.6 and 4.2
cents/kWh, depending on vintage), but it is not accounted for in
considerations of fairness or indifference. And it constitutes a
considerable burden on Community Choice customers. One
strategy of the utilities has been to shift these generation costs to
the distribution side of the bill, so that Community Choice
program customers not only have to pay these costs, but the
Community Choice program has to compete with an artificially
reduced utility generation rate for bundled customers.

The generation rate of Community Choice programs must
cover not only the agency’s actual electric generation costs, but
also the agency’s operation costs, fees, services, special programs,
reserve funds, and any savings the Community Choice program
hopes to offer its customers. Thus, the Community Choice
program’s actual generation/energy supply cost may have to be
on the order of half or less of the incumbent utility’s generation
costs (taking into account the PCIA charges customers have to

pay) to be able to compete with the utility on generation rates.
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The concept of indifference, to be legitimate, must work both
ways: if bundled customers should not bear undue stranded
energy asset expenses resulting from departing Community
Choice customers, then Community Choice customers should not
bear the costs of shoring up a utility they have left behind. On
balance, Community Choice customers are already paying more

than their fair share of indifference.

B. Weaponizing the PCIA: Harm to Community
Choice Agencies and Communities

Impacts of D.18-10-019 are harming Community Choice
entities across the state in many different ways. The Decision
undermines the ability of Community Choice programs to meet
the needs articulated in the local decisions to establish and

launch their programs.
1. Long-term PCIA Costs

Analysis of data from the PCIA proceeding shows an increased
long term shifting of costs onto Community Choice customers. As
previously mentioned, the Decision dramatically increases the
PCIA by allowing above-market costs of utility-owned generation
to be perpetually included in calculating the PCIA.

Estimates of the financial impact of D.18-10-019 can be found
in documents prepared for the PCIA proceeding. Judge Roscow
requested that each utility prepare bar charts showing each

utility’s forecast of the above-market costs of its PCIA-eligible
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portfolios. The charts were provided in mid-2018 and show the
above-market costs broken into several categories: utility-owned
generation, RPS-eligible contracts, and non-RPS contracts
through the end of the longest RPS contract.?"

When the Alternate Proposed Decision (“APD”) was published,
Judge Roscow asked the utilities to make these same estimates
based on the formulas contained in the APD.?” By comparing the
“before APD” forecasts with the “after APD” amounts, it is
possible to estimate the total financial burden newly imposed on

Community Choice programs.

26 http://cacommunityenergy.org/wp-content/uploads/2020/06/
CPUC-PCIA-PD-Above-Market-Costs.pdf (accessed June 27,
2020).

27 http://cacommunityenergy.org/wp-content/uploads/2020/06/
CPUC-PCIA-APD-Above-Market-Costs.pdf (accessed June 27,
2020).
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Figure-29

Comparison of Above Market PCIA Cost Estimates

2019-2040

San Diego Gas & Electric (SDG*E)
CPUC Proposed Decision
Peterman Decision

Increase
Southem California Edison (SCE)
CPUC Proposed Decision
Peterman Decision

Increase
Pacific Gas & Electric (PG&E)
CPUC Proposed Decision
Peterman Decision

Increase

Total Increase

Millions of Dollars

5,010
8,385
3,375

15,060
17,190
2,130

27,985
29,260
1,275

6,780

The results, compiled in Figure 2, indicate that, based on
utility estimates, D.18-10-019 increases PCIA-eligible costs by
almost $7 billion through 2040. The portion of these new,

formerly excluded, costs borne by the customers of each
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Community Choice program depends on the size of departing load
that each Community Choice program represents, the year the
program was established (the vintage), and other such factors.

The estimates in the table depend on assumptions made in
2018 by the utilities, including forecasts of future market prices
and conditions. Since then, some utilities have reported
significant increases in above-market costs, indicating that the
2018 estimates may be significantly understated. For example,
PG&E has since projected a rapid increase in above-market costs
of energy generated from its Diablo Canyon Nuclear Power Plant:
$410 million in 2018, $1.168 billion 1n 2019, and 1.258 billion in
2020.%®

2. Categories of Harm

D.18-10-019 has imposed harms on Community Choice
programs that are qualitatively greater than what Judge
Roscow’s PD would have indicated.

Community Choice programs, to compete with the utilities, set
rates for electricity that, when combined with PCIA charges that
their customers must pay, offer these customers a discount from
the rates paid by bundled customers of the incumbent utilities.

Because they are public agencies that do not pay shareholder

28 See page 12, Alliance for Nuclear Responsibility’s Opening
Brief and Opening Comments on Assigned Commissioner
Ruling’s Proposals, dated March 13, 2020, CPUC proceeding
1.19-09-016.
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dividends or taxes, their lower operating costs put Community
Choice agencies in a position to provide savings to customers,

shown as their “Competitive Advantage” in Figure 3.

Figure-39

PCIA Budget Squeeze on Community Choice

/\ Competitive Advantage

@ PClA
[=T:]
o
S
£ A Net Revenues
g E, - Reserves
§ = - Program Benefits
=
g = Operating
£ 3
= E Costs
=
=y
'_E Cast of
] Electricity
Ll
Bundled Community Choice
Customers Customers

When PCIA charges increase, this puts downward pressure on
the electricity rates Community Choice agencies can charge their
customers—while still remaining competitive with the utility.
Thus, the dramatic increases in PCIA charges due to

D.18-10-019 are forcing changes to Community Choice budgets
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and programs to the point of jeopardizing the agencies’ financial
viability and their ability to provide promised programmatic
benefits to their respective communities.

The financial impacts on Community Choice programs of the
Decision’s dramatic increase in PCIA charges fall into a number
of inter-related categories of harm. If a Community Choice
agency 1s forced to reduce electricity rates to stay competitive
with the incumbent utility, that results in less net revenue to be
used for community-based programming and to build the

agency’s reserves:

* Net Revenues — Upon the effective date of increased
PCIA charges to customers, the most direct and
immediate effect was the squeeze on Community
Choice generation rates needed to remain competitive
with the utility. This resulted in an associated loss of
revenue and, in turn, less net revenue for investing in
programs to benefit the community or for building
agency reserves.

* Reduced Contribution to Reserves — Especially
in their early years, Community Choice agencies
operate cautiously, building operating reserves
against the future risks and to establish good credit
ratings and attract lower interest debt. Decrease in
Community Choice reserves, with consequent
increases in operational risk that accompanies loss of
this cash buffer, has been an outcome of
D.18-10-019.
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* Rates — In response to PCIA increases, Community
Choice agencies have adjusted the generation rates at
which their electricity products are offered to some or
all of their customer classes. These adjustments
represent tradeoffs between lowering rates to stay
competitive with the incumbent utility and raising
rates to increase net revenues.

+ Competitiveness — Increasing PCIA artificially
shrinks the Community Choice providers’ competitive
advantage. The lower cost energy generally procured
by Community Choice agencies and their generally
lower operating cost structures has been greatly
undermined by rising PUC-imposed PCIA charges to
their customers.

* Community Program Impacts — Shrinking net
revenues as a result of increased PCIA charges
reduce the ability of Community Choice agencies to
invest in community benefit programs that were
central to the establishment of the Community
Choice program. Reduced community investment in
economic development and job creation, community
resilience, carbon reduction, electrification, and social
justice efforts constitutes the single most qualitative
harm attributable to D.18-10-019. These impacts are
addressed in Part ITI(B)(4), below.

The impacts of these factors on eight Community Choice
programs, from Marin Clean Energy (“MCE”) in PG&E territory
to Clean Power Alliance (“CPA”) in Southern California Edison’s

territory, are shown in the following table.
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Reduced Reduced Rat Loss of
Community Choice Agency Net Contribution e Competitive
Revenue | to Reserves Position
Clean Power Alliance (CPA) X
East Bay Community Energy (EBCE) X X X
Monterey Bay Clean Power (MBCP) X X
MCE (Marin County) X G
Peninsula Clean Energy (PCE) X
Sonoma Clean Power (SCP) X X X
Silicon Valley Clean Energy (SVCE) X X
Valley Clean Energy (VCE) X

These programs were selected because (a) they were all
established and serving customers at the time of D.18-10-019, so
a “before” and “after” comparison was possible; (b) each
represents a multi-jurisdictional Joint Powers Authority (single-
city programs were not included, as the financial evaluation is
complicated by city-specific variables): and (c) all were
competitive with their incumbent investor-owned utility prior to
D.18-10-019.

The table shows the impacts in 2019 of D.18-10-019. (The
impacts in 2020 are even more pronounced, as PCIA charges
have continued to rise because of soaring above-market costs
reported by the investor-owned utilities.)

The following patterns of harm are evident from the table:

* Reduced Net Revenue — Five of the eight programs
chose to deal with the Peterson Decision-imposed
PCIA increases by maintaining their discounted
electricity rates as compared to the utility. The result
was reduced net revenues.

* Reduced Contribution to Reserves — Four of the
programs were unable to maintain their expected
contribution to reserves.
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* Increased Customer Rates — Three of the programs
raised rates to at least one of their customer classes,
in order to preserve net revenues or reserves per
their operating policies.

* Loss of Competitive Position — All three of the
programs forced to raise either present or prospective
rates were placed in the difficult position that doing
so in order to stay financially sound would place the
program at a competitive disadvantage to the utility.
This increases the likelihood that Community Choice
customers will opt out of the program and return to
the utility. This is an existential threat to the
Community Choice business model.

3. Examples of Harm to Individual Community
Choice Programs

This section examines further actions taken by individual
Community Choice programs in response to the increased PCIA
resulting from D.18-10-019. It focuses on examples of harm that
undermine the success of Community Choice programs in the
near term: rate increases leading to loss of competitive position,

and the inability to establish new Community Choice programs.

Rate Increases leading to Loss of Competitive Position:
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e East Bay Community Energy (“EBCE”)*

Serving Alameda County, EBCE exemplifies a Community
Choice program forced to march closer to its competitive death to
offset PCIA increases. EBCE's governing board approved
increased rates for both their “Bright Choice” default product
from 1.5% below the comparable PG&E product, to 1% discount,
shaving the competitive margin on this product, and for EBCE's
“Brilliant 100” premium product from parity with PG&E rates to
3% above. In addition, EBCE decreased its contribution to
reserves by 24% for FY2019-20 compared to FY2018-19, just
meeting the minimum contribution allowed under operating

policies.
e Sonoma Clean Power (“SCP”)*°

Launched in 2014 and serving Sonoma and Mendocino
Counties, SCP is the state's second oldest Community Choice
program. SCP has been compelled to increase customer rates for
all rate classes, while keeping bills no more than 5% above that of
PG&E bundled customer bills. Starting on May 1, 2020, PG&E's
PCIA increased to approximately $103 million for SCP customers

and created the conditions where SCP customers now experience

29 https://ebce.org/wp-content/uploads/Item-6-2020-2021-Draft-
Budget-Review-Informational-Item.pdf (accessed June 27, 2020).

30 https://sonomacleanpower.org/uploads/documents/
SCPA-2020.05.19-Community-Advisory-Committee-Meeting-
Packet_reduced-file-size.pdf (accessed June 27, 2020).
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slightly higher average bills than bundled service customers. In
response, the Committee and Board created a fund to use SCP's
net income from the current FY 2019-20 year to protect

customers from unreasonably high bills.?!
» Marin Clean Energy (“MCE”)

The impact of the Decision on California's oldest Community
Choice program is expected to hit for the first time in 2020.
Because of a material misalignment between the rate of PCIA
increase and the cap and trigger mechanism adopted in the

Decision, PG&E is rapidly accruing a PCIA under-collection that

1s expected to cause unprecedented PCIA rate volatility and mid-

year PCIA increases for MCE customers in 2020. This has the
potential to cause substantial rate shock for MCE’s existing
vintages, while complicating MCE’s ability to serve new
communities that are not protected by the cap and thus exposed
to materially higher PCIA rates. PCIA increases and volatility
give PG&E a competitive edge, and force MCE to compensate
through either creative ratemaking or rates that exceed PG&E
due solely to the PCIA.??

PCIA-Derived Difficulty Serving New Territories:

81 https://sonomacleanpower.org/uploads/documents/
SCPA-2020.05.19-Community-Advisory-Committee-Meeting-
Packet_reduced-file-size.pdf (accessed June 27, 2020).

32 MCE staff correspondence June 10, 2020.
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» Sonoma Clean Power (“SCP”)

On May 20, 2019, SCP received a request from Lake County to
consider offering service to the County and its incorporated cities.
The SCP Board asked staff to begin studying this option at the
June 6, 2019 board meeting. Staff performed a feasibility study
and concluded that despite Lake County’s interest in community
choice, a disproportionately high PCIA for new territories would
lead to significantly higher rates. This is especially important as
Lake County is nearly 50% CARE/low-income.??

e San Diego Community Power (“SDCP”)

While the five-city Community Choice program now called San
Diego Community Power did not exist at the time the PUC
adopted D.18-10-019, the City of San Diego was exploring
program formation, and in early 2018, had received its
Community Choice Feasibility Study.3* As calculated by the
Study's consultants, the City could anticipate PCIA obligations
totaling $1.0 billion over the first five years after launch,
2021-2025. Following D.18-10-019 and in light of the resulting

33 https://sonomacleanpower.org/uploads/documents/SCPA-
BOD-2020.03.05-Meeting-Agenda-Packet_Final.pdf (accessed
June 27, 2020).

34 “City of San Diego Feasibility Study for a Community Choice
Aggregate”, Final Draft, July 2017. https://www.google.com/
search?client=firefox-
b-1-d&qg=san+diego+community+power+feasibility+study
(accessed June 27, 2020).
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projected PCIA increases, the City reexamined those start-up
forecasts. Revised projections showed PCIA obligations of $1.8
billion over the first five years after launch, a difference of $877
million over the first five years. That was hundreds of millions of
dollars that San Diego Community Power would not be able to
use toward its program goals, such as customer programs, energy
efficiency products, customer rate discounts or renewable energy
projects. Instead, that money will go to the incumbent utility to
subsidize outdated legacy generation and to enrich its

shareholders.?®

* City of San Luis Obispo

The City of San Luis Obispo (“SLO”) has been exploring
Community Choice since 2013.3¢ In 2018, SLO and the City of
Morro Bay formed a Joint Powers Authority to host Central
Coast Community Energy (“CCCE”). In fall 2018, CCCE stalff,
board and consultants evaluated multiple program scenarios in
light of the impacts of D.18-10-019. A November 7, 2018, staff
report highlighted the stark choices: “Although a path still exists
to develop CCCE, it comes with significantly thinner margins and

substantial exposure to moderate fluctuations in the regulatory

35 Personal correspondence with city staff.

36 “Central Coast Community Energy Staff Report #4,”
November 7, 2018, packet page 27, available
http://opengov.slocity.org/WebLink/
DocView.aspx?1d=86912&dbid=0&repo=CityClerk&cr=1
(accessed June 27, 2020).
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environment and energy markets. Even in an advantageous
regulatory and energy market future, the thin margins may delay
innovative and impactful program design and implementation
until the mid-2020s.”%” Not surprisingly, CCCE could not
overcome these new economics and voted to dissolve.?® As its best
remaining option, the City opted to join Monterey Bay
Community Power, giving up on its five-year quest to form a
Community Choice program and the ability to exercise the kind

of control over its own energy future that it originally sought.
4. Harm to Communities

When the PCIA is used as a weapon against Community
Choice energy programs, it undermines California’s strongest
leaders and champions for achieving the state’s clean energy
goals, for creating the twenty-first-century energy system, and for
addressing the climate crisis. Rather than simply competing in
the market that the PUC and investor-owned utilities have

defined, Community Choice programs are redefining the market,

37 “Central Coast Community Energy Staff Report #5,”
November 8, 2018, packet page 34, available
http://opengov.slocity.org/WebLink/
DocView.aspx?1d=86912&dbid=0&repo=CityClerk&cr=1
(accessed June 27, 2020).

38 “Central Coast Community Energy dissolves,” November 15,
2018. https://www.newtimesslo.com/sanluisobispo/central-coast-
community-energy-dissolves-cities-to-join-monterey-program/
Content?01d=6934106 (accessed June 27, 2020).
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accelerating development of distributed energy resources,
democratizing energy, advancing equity, and lowering carbon
emissions.

California’s new Community Choice program players are not
only providing greener power, as described in Part II(A), and at
lower rates, they are leaders in technological innovation. Among
their new offerings are dynamic and customized retail rates for
key accounts, targeting customers for distribution grid services,
planning based on advanced metering infrastructure and smart
meter data, collaborating with distribution utilities to build
microgrids, and developing distributed energy resources (‘DER”s)
to reduce the need for fossil fuel peaker plants.

Community Choice programs are also best suited to
strengthening our communities, especially those most negatively
impacted by the fossil fuel economy. Community Choice is a
vehicle for providing community benefits through local
development of renewable energy resources: local investments,
clean energy jobs, community retention of energy wealth, social
justice, resilient and sustainable communities.

The PUC, however, rather than accelerating the energy
system of the future, is working to maintain the status quo, the
outmoded, dangerous, and faltering monopoly utility system.

It 1s hurting Community Choice and our communities by
undercutting the most powerful vehicle cities and counties have

to reduce their greenhouse gas emissions, scale up clean
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renewable power, provide for equitable and sustainable
development, and ensure that energy resource decisions rest

primarily and democratically in the hands of local communities.

C. PUC: A Consistent Pattern of Undermining
Community Choice

Community Choice energy programs, currently numbering 24
and growing, are now established throughout California and
promise to be the most powerful tool cities and counties have to
cut greenhouse gas emissions, scale up renewable energy, and
meet community energy and economic development needs.

AB 117 created Community Choice with the explicit provisions
that these programs should and would have the free and
complete authority to manage themselves.

The expected proliferation of Community Choice programs,
however, threatens the dominance of the monopoly utilities that
have been fighting to block and undermine them despite the
legislative requirement that the investor-owned utilities fully
cooperate with Community Choice initiatives.

The PUC has consistently shored up the monopoly utilities’
attacks on Community Choice in violation of state law and in the
face of strongly voiced support for Community Choice by counties
and cities throughout the state. As Community Choice programs
continue to demonstrate their value, the PUC has become
Iincreasingly antagonistic in its actions against them.

In the past few years, the PUC has exhibited strong bias

against Community Choice in a multitude of ways. A few of these
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are summarized below and spelled out in greater detail in the
Alliance’s “CPUC Bias Favoring Monopoly Utilities Against

Community Choice.”?®
1. Explicit Statements of Bias

PUC President Michael Picker, in a 2016 interview with
Greentech Media, harshly and inaccurately described Community

Choice as “forced collectivization.”

“These Community Choice programs are really just a
coup. It’s, it’s local governments making decision to
carve off a, a piece of the, of the, the uh, customer and
sort of in a forced collectivization."*°

Perhaps more revealing is Mr. Picker’s view that the prime role
of the PUC is to defend, protect and perpetuate investor-owned

utilities in the state.

“And the question is, where do we need to maintain
that monopoly? That's what my agency does. We
award monopolies where there's not a market and
then we protect them against ruinous or calamitous

39 CPUC Bias Favoring Monopoly Utilities Against Community
Choice, http://cacommunityenergy.org/updated-cpuc-bias-against-
community-choice-january-2019/(accessed June 27, 2020).

40 California’s Distributed Energy Future 2016 “Fireside Chat:
Michael Picker, President, California Public Utilities
Commission” video of interview, http:/www.greentechmedia.com/
multimedia/view/fireside-chat at 12:38-13:38 minutes (accessed
June 27, 2020).
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competition. That's the language that's embedded in
our bone and in our blood from the 1910s. There was
a thought that that was the best way to mobilize
capital—you created a monopoly and you enforced
it.”4

In a few words, he explicitly states what critics of the PUC have
long alleged—that the PUC is a captive agency, serving monopoly
utility shareholders, and putting the investor-owned utility
interests ahead of California’s public interest in community-

based clean power development.

2. Approving Cost Shifting and Rate Reform
that Undermines Community Choice

The PUC has allowed the utilities to shift many billions of
dollars in costs between transmission and generation charges in
order to distort the price of electricity. For example, in PG&E's
2011 General Rate Case, the PUC approved $3 billion in cost-
shifting allocations from the generation portion of the electricity
bill to the transmission side of the ledger, directly subsidizing
PG&E charges in order to make Community Choice energy
suppliers look less price-competitive.*?

In the same General Rate Case, the PUC commissioners also

collapsed California's landmark conservation incentive rate tier

41 California’s Distributed Energy Future, Fireside Chat, March

16, 2016: 10:32 to 12:27, http://www.greentechmedia.com/
multimedia/view/fireside-chat (accessed June 27, 2020).

42 CPUC, “Decision Regarding Residential Rate Design”
Decision 11-05-047 May 26, 2011 (Issued 6/2/2011) in Application
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mechanism, undercutting the economics of distributed energy
resources like energy efficiency and solar that are installed
behind the meter. These behind-the-meter resources are a key

aspect of Community Choice programs.*?

3. Enabling Monopoly Utility Marketing Against
Community Choice

The PUC has failed to enforce the Code of Conduct** mandated
by California legislation, SB 790%° passed in 2011, in response to
monopoly utility attempts to block the formation of Community
Choice programs, in violation of the Community Choice law, AB
117.

The intent of SB 790 was to prevent the investor-owned
utilities from lobbying against Community Choice programs. It
regarded this lobbying as an abuse of their inherent market

power and access to customer information. The resulting Code of

10-03-014. (Filed March 22, 2010), http://docs.cpuc.ca.gov/
PublishedDocs/WORD PDF/FINAL DECISION/136349.PDF
(accessed June 27, 2020).

43 CPUC, Loc. Cit., p 57. See also Sierra Club California,
Testimony of Paul Fenn for California Public Utilities
Commission - PG&E General Rate Case 2010, Phase 11
Application: 10-03-(U39M), Exhibit No.: (PG&E-4), October,
2010.

4 CPUC decision implementing the Code of Conduct
(Amendment 1) (accessed June 27, 2020).

4 https://leginfo.legislature.ca.gov/faces/
bilINavClient.xhtml?bill_1d=201120120SB790 (accessed June 27,
2020).
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Conduct was enacted by the PUC in December 2012. It requires
investor-owned utilities to be neutral toward Community Choice
programs in any activity funded with rate-payer funds.

The PUC, however, has failed to enforce the Code of Conduct,
allowing the investor-owned utilities to sidestep its provisions.
For example, On August 18, 2016, the PUC authorized Sempra
Energy, the holding company of San Diego Gas & Electricity
(“SDG&E”), to form a new marketing division whose purpose is to
oppose Community Choice in San Diego County.*® This set the
precedent for using unlimited “shareholder” funds for attacking
nascent Community Choice programs throughout California.

The PUC has also allowed the investor-owned utilities to
create third-party political entities that speak “freely” against
aspects of Community Choice operations and their financial
viability. These front groups include Clean Energy Advisors,
Clean Air Coalition, and Equitable Energy Choice for
Californians.

For additional information, see the Alliance’s “Position Paper:
Support the IOU Code of Conduct: No Rollbacks!”+

46 Draft resolution E-4874 approving this action at the CPUC in
Rulemaking 12-06-013, http://docs.cpuc.ca.gov/PublishedDocs/
Published/G000/M163/K188/163188681.PDF (accessed June 27,
2020); results of August 18, 2016 CPUC meeting confirming
approval of E-4874, agenda item #51. https://ia.cpuc.ca.gov/
agendadocs/3382_results.pdf (accessed June 27, 2020).

47 California Alliance for Community Energy, Position Paper:
Support the IOU Code of Conduct: No Rollbacks!,October 2018,

http://cacommunityenergy.org/our-position-on-the-iou-code-of-
conduct-october-2018 (accessed June 27, 2020).
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4. Promoting “Customer Choice” to Undermine
Community Choice

In early 2017 the PUC initiated the Customer Choice Project,*®
an effort to stem the growing momentum toward Community
Choice programs by promoting the notion that Community
Choice is destabilizing the California energy system and will lead
the state toward a new energy crisis. PUC President Picker
created the Customer Choice Project Team that organized full-
day “expert testimony” sessions and produced a number of
written reports over 2017 and 2018. These promoted a retail
electricity market framework of “customer choice” in opposition to
the public, community-based energy service provider framework
of Community Choice: a profit-driven energy system as opposed
to a community-driven energy system.

The project questions Community Choice viability and
stability, suggesting that Community Choice programs are
unable to meet reliability standards, and justifying the freeing up
of Direct Access and other retail competition to undermine

Community Choice. Its “Final Choice Action Plan and Gap

8 CPUC, California Customer Choice: An Evaluation of
Regulatory Framework Options for an Evolving Electric Market,
http://www.cpuc.ca.gov/customerchoice/ (accessed June 27, 2020).

54

ocument received by the CA 4th District Court of Appeal Division 1.



Analysis”® released in December 2018 is a roadmap of actions for
wiping out Community Choice in California. For additional

information, see the Alliance’s “Comments on Customer Choice.”%°

5. Attempting to Freeze the Establishment of
New Community Choice Programs

On December 8, 2017, the PUC unexpectedly and abruptly
1ssued Resolution E-4907, seeking to impose a de facto two-year
freeze on all new Community Choice program launches, including
a new set of procedures required to establish a program.

Emerging Community Choice programs were given no notice
and only three weeks to file an Implementation Plan (over the
Christmas holiday season) to avoid having their initiatives
derailed. The resolution and its expedited implementation
schedule replaced the normal PUC proceedings by which
stakeholder parties are able to weigh in on proposed regulatory
changes.

Only after the massive uproar that ensued, did the PUC

amend the resolution significantly. The impact of Resolution

% PUC, Final Choice Action Plan and Gap Analysis, December
2018, http://[www.cpuc.ca.gov/uploadedFiles/

CPUC Public Website/Content/Utilities and Industries/
Energy - Electricity and Natural Gas/
Final%20Gap%20Analysis_Choice%20Action%20P1an%2012-31-18%20Final 3xf
(accessed June 27, 2020). -
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California Alliance for Community Energy, Comments on
Customer Choice, March 2018, http://cacommunityenergy.org/wp-
content/uploads/2018/03/Comments-of-CA-Alliance-for-
Community-Energy-11.28.17.pdf (accessed June 27, 2020).
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E-4907 would have been to disrupt the process of forming
Community Choice programs, costing emerging programs
hundreds of thousands of dollars, countless hours of invested
labor, and millions of dollars in lost Community Choice revenues.

For additional information, see the Alliance’s “Position Paper:
Retract Resolution E-4907.75*

6. Hamstringing Community Choice
Procurement of Resource Adequacy

In November 2018, the PUC issued a draft decision on
“Resource Adequacy” that was subsequently approved in June of
this year that directs investor-owned utilities to serve as central
buyers for Community Choice programs for meeting local
resource adequacy requirements. These requirements are set by
state law and are intended to ensure that all electricity providers
have contracted for enough extra capacity to adequately handle
unanticipated shortages of supply.

The mechanism for this central buyer system is extremely
convoluted, but what it boils down to in practice is that
Community Choice programs will have no real control over how
to meet their local resource adequacy requirements. That
decision will be in the hands of the monopoly utility acting as the

central buyer. Community Choice programs will have no

51 California Alliance for Community Energy, Position Paper:
Retract Resolution E-4907, December 2017,

http://cacommunityenergy.org/wp-content/uploads/2017/12/
CACE-E-4907-Response final.pdf (accessed June 27, 2020).
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incentive to use local distributed energy resources like energy
efficiency or storage to address resource adequacy, for example,
by reducing peak loads. It will undermine Community Choice
programs’ ability to invest in distributed energy resources, since
it would be difficult to realize the financial benefits associated

with local resource adequacy procurement.

7. Overriding Community Choice Procurement
Authority

On June 11, 2020, the PUC approved a proposed decision in
the PUC Microgrid Proceeding, which was initiated by AB 1339
to set standards for microgrid interconnection to the distribution
grid. The June 11 decision furthers the PUC’s undermining of
Community Choice agencies’ sole authority to procure power on
behalf of their customers: it enables investor-owned utilities to
deliver to Community Choice customers energy from utility-
owned fossil fuel generators during utility shutoffs. The PUC is

using utility power shutoffs as a pretext for allowing the utilities

to sell energy to Community Choice customers, violating AB 117.

V. Conclusion.

The “Peterman Decision,” D.18-10-019, dramatically
increases PCIA fees and undermines the viability of Community
Choice energy programs and their ability to address pressing

community needs.
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It is not only a violation of the intent and letter of the law but
1s a matter of great concern for the people of California.

The decision represents a consistent pattern of PUC support
for the investor-owned utilities against Community Choice
energy. Instead of the PUC serving to protect the public interest
in regulating the investor-owned utilities to achieve a safe,
reliable, resilient, sustainable, and equitable energy system—in
the face of a growing climate crisis—the PUC is rather serving to
reinforce a private monopoly utility model that has already failed

California.

Through D.18-10-019, the PUC is undermining more than the

existing 24 Community Choice programs serving more than 11
million customers. It is attacking the urgently needed alternative
public model represented by Community Choice energy.

The Court should therefore grant the relief sought by the

petition.
Kieve Law Offices
Respectfully submitted,
Dated: June 30, 2020 By: /s/ Loren Kieve

Attorney for Amicus Curiae
The California Alliance for
Community Energy
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